second employee-who resigned-would be entitled to backpay only if her resignation was found to be a "constructive discharge." 4 Courts have developed two different tests for determining when an employee has been constructively discharged by a discriminatory employer. Under the majority view, an employee who resigns after being subjected to unlawful discrimination is said to have been constructively discharged if a reasonable person would have found the discriminatory conditions to be intolerable. Under the minority view, the plaintiff must show not only that conditions were intolerable, but also that the employer created those conditions with the specific intent of forcing her to resign.' In the example given above, a court taking the majority view might find that the second employee's decision to resign was reasonable, and award her backpay. 6 A court following the minority view might agree that the resignation was reasonable, but deny backpay on the grounds that, far from wanting the employee to quit, the supervisor wanted her to remain on the job and comply with his demands.
Part I of this comment examines these two different tests in the context of cases decided under both Title VII and the Age Discrimination in Employment Act (ADEA), 7 825 (1975) ; Rimedio v. Revlon, Inc., 528 F. Supp. 1380 , 1390 (S.D. Ohio 1982 .
Obviously, the actions of the employer that create the intolerable working conditions and force the employee to resign must violate Title VII or the ADEA before backpay may be awarded under those statutes. For example, an employee who is harassed because he is overweight or because the employer does not like the color of his hair is not entitled to a remedy under Title VII if he eventually resigns because the harassment has made working conditions intolerable.
Surprisingly, some courts appear to disregard this statutory requirement that the acts causing the resignation be acts which violate Title VII or the ADEA. In Muller v. United States Steel Corp., 509 F.2d 923 (10th Cir.), cert. denied, 423 U. S. 825 (1975) , for example, the court concluded that the employer had discriminated against the plaintiff in violation of Title VII by not promoting him to the position of foreman. The court then examined whether the employer's independent act of downgrading the plaintiff to a laborer's position amounted to a constructive discharge-even though it had not yet determined whether this act, as opposed to the failure to promote him, violated Title VII. The court observed that the plaintiff was downgraded because of the temporary closing of a mill; but rather than concluding from this that the employer's act did not violate Title VII, the court concluded that the act was not designed to coerce the resignation. Id. at 929; see also Johnson v. Bunny Bread Co., 646 F.2d 1250 (8th Cir. 1981 ) (court concluded, from evidence that the plaintiff was treated no differently from other employees, that the employer's acts were not designed to force resignation rather than that the acts did not violate Title VII).
6 See, e.g., Coley v. Consolidated Rail Corp., 561 F. Supp. 645, 651-52 (E.D. Mich. 1982) .
7 Pub. L. No. 90-202, 81 Stat. 602 (1967) (codified as amended at 29 U.S.C. § § 621-634 (1982) ) [hereinafter cited as the ADEA].
The ADEA's prohibitions against age discrimination are closely patterned after those of in which the two tests will lead to different results. Part II weighs the merits of the two tests in light of the purposes of Title VII and the ADEA, and concludes that the reasonable person test better serves those purposes.
I. CONSTRUCTIVE DISCHARGE UNDER TITLE VII AND THE ADEA
A. The Case Law on Constructive Discharge
The Reasonable Person Test.
The majority approach holds that an employee has been constructively discharged if an employer's discriminatory acts result in working conditions so intolerable that a reasonable person in the employee's position would feel compelled to resign." This test was first developed in the Fifth Circuit, although the early constructive discharge cases in that circuit seemed to place significant weight on the employer's intent. For instance, in one of the first constructive discharge cases, Young v. Southwestern Savings & Loan Association, 9 the Fifth Circuit panel recognized that constructive discharge claims could be brought under Title VII. The court then defined a standard by stating that "if the employer deliberately makes an employee's working conditions so intolerable'that the employee is forced into an involuntary resignation, then the employer has encompassed a constructive discharge." 10 Some courts cited Young as authority for requiring the plaintiff to demonstrate that the employer intended to force her to quit."" However, the Fifth Circuit backed away from Young's language of specific intent in Calcote v. Texas Educational Foundation, 12 a case indicating that Young required only that the acts which created the intolerable conditions-and not the resignation itself-were intended by the employer. Finally, in Bourque v. Powell Electrical Manufacturing Co., " 8 the Fifth Circuit dropped all language of specific intent and explicitly adopted a reasonable person test. It has adhered to that test in a number of subsequent cases, 1 4 and its approach has been followed by a majority of the federal appellate courts that have considered the issue. 5 The courts have not always been clear in their use of this approach. For example, the Second Circuit followed the Fifth Circuit step for step by initially adopting the intent-oriented formulation advanced in Young and then later reversing direction to apply a reasonable person test. 16 The District of Columbia Circuit also has adopted the Fifth Circuit's approach, but has explained its refusal to require specific intent on the grounds that an employer "must be held to have intended those consequences it could reasonably have foreseen. gap by noting on occasion that both the employer's specific intent and the foreseeability of the consequences of its actions are relevant. 18 Despite these variations, the case-by-case application of the reasonable person test has revealed a few basic principles. Most significantly, courts have determined that, as a matter of law, an isolated violation of an employment discrimination statute does not create intolerable working conditions. 19 The Fifth Circuit explained in Bourque that "we believe that society and the policies underlying Title VII will best be served if, whenever possible, unlawful employment discrimination is attacked within the context of existing employment relationships.
2 0 As another court put it, if the "mere fact of discrimination [were] sufficient grounds for the wronged employee to resign and claim full back pay, an 'employee would be encourage [d] to set himself up as the judge of every grievance.' ,, 21 Consequently, constructive discharge claims have been rejected in cases where the employee was simply denied a promotion or given unequal pay. 2 Rather, courts have required evidence of an "'aggravated situation' beyond 'ordinary discrimination.' "23 Such a situation can be found to exist when the plaintiff was subjected either to a number of instances of discriminatory treatment or to '8 For The plaintiff, a Spanish-American, introduced statistics which showed that Spanish-Americans had been given a disproportionately low percentage of promotions. The employer made promotions based on the ad hoc recommendations of supervisors. The Tenth Circuit upheld the trial court's finding that making promotions by this method violated Title VII, but reversed a finding that the plaintiff had been constructively discharged. The court noted that there was a "dearth of evidence to show a deliberate effort to make things difficult for the employee so as to bring about his separation. 3 2 In support of this intent requirement, the court looked to peated but futile attempts to obtain relief" though informal means and formal administrative channels constituted an aggravating factor, since she was "essentially locked into a position from which she could apparently obtain no relief").
25 See, e.g " Id. at 929. The Tenth Circuit used the same approach in Coe v. Yellow Freight Sys., Inc., 646 F.2d 444, 454 (10th Cir. 1981) (Title VII) ("dearth of evidence" to show defendant "engaged in a course of conduct designed to force" plaintiff to quit).
cases decided under the National Labor Relations Act. 3 3 Section 8(a)(3) of the NLRA makes it an unfair labor practice for an employer to fire an employee on the basis of union membership.
3 4 In the early NLRA cases employers wished to fire employees because of their union activities, but wanted to limit their liability under section 8(a)(3). Consequently, the employers made working conditions intolerable in order to force employees to quit. For example, employees were demoted, 3 5 harassed, 3 6 transferred to less desirable jobs, 3 7 or assigned more onerous job duties. 38 Courts crafted the constructive discharge concept to prevent an employer from " [doing] constructively what the act prohibits his doing directly." 3 9 From these cases the rule evolved that an employer constructively discharges an employee when it "deliberately makes an employee's working conditions intolerable and thereby forces him to quit his job because of union activities or union membership. '40 And some NLRA cases required not only that the employer have intended the intolerable conditions, but also that it have intended those conditions to result in resignation. 4 1 Relying on this standard 39-40 (1954) . A constructive discharge could also be based on NLRA § 8(a)(4), 29 U.S.C. § 158(a)(4) (1982), if an employer discriminated against an employee and caused her to quit because the employee filed unfair labor practice charges or gave testimony under the Act. There are two elements which must be proven in order to establish a "constructive discharge." First, the burdens imposed upon the employee must cause, and be intended
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from the NLRA cases, the Muller court denied backpay to a Title VII claimant because no specific intent was demonstrated. 4 2 The Fourth and Eighth Circuits have also imported the NLRA's intent requirement into constructive discharge under Title VII, requiring the plaintiff to show that the employer intended to force her to quit. 43 But in spite of this requirement, these courts have not insisted on "smoking gun" evidence of employer intent. Rather, as the NLRA cases instruct, 44 courts have accepted indirect evidence, such as the employer's failure to change conditions it knew were intolerable. to cause, a change in his working conditions so difficult or unpleasant as to force him to resign. Second, it must be shown that those burdens were imposed because of the employee's union activities.
Id. at 1069. In applying the test to the facts before it, the Board observed that "the record, on balance, does not demonstrate that [the employer] wanted [the employee] to quit." Id.
Other NLRA cases have been less clear in their application of the intent test. In J.P. Stevens & Co., for example, the court noted that the employer acted with "the purpose 'of causing [the plaintiff] to resign,"' but announced a standard which focused not on whether the employer intended the resignation, but rather whether the employer merely intended the conditions leading to it. 461 F.2d at 494. For the implications of this ambiguity for Title VII cases, see infra notes 85-86 and accompanying text. Ct. 1395 (1985) .
B. Comparison of the Two Tests
The two principal tests for evaluating constructive discharge claims under Title VII and the ADEA have very different orientations. The reasonable person test focuses on the effect of the employer's actions on the employee, asking whether working conditions were so intolerable that a reasonable person would have been forced to quit. The specific intent test focuses instead on the employer, asking whether the employer made conditions intolerable with the intent to force the employee to quit. In many cases, however, the two tests may lead to the same result. This part of the comment identifies the kinds of cases where the tests will yield similar results and those where the tests will yield different results.
1. The Overlap Between the Two Tests. The most fundamental source of overlap between the two tests stems from the fact that under both tests the plaintiff must demonstrate that a reasonable person would have found the working conditions intolerable.
6
Thus if conditions are found to have been tolerable, the plaintiff's claim will fail under either test. Courts which use the specific intent test vary somewhat in their approach to this overlap. Some courts distinguish between the two parts of the specific intent test-intolerable conditions and intent-and hold that such a plaintiff has failed to demonstrate objective intolerability. "7 Other courts tend to collapse the two parts into one, and hold that the absence of intolerable conditions demonstrates that the employer did not intend to force the employee to resign." For example, in Johnson v. Bunny Bread Co., 4 9 the plaintiff had claimed that the "close monitoring and harsh treatment" that he received from his supervisors formed the basis of a constructive discharge. However, all the other employees received the same treatment, a fact that the court said "rebutt [ed] See, e.g., Bristow v. Daily Press, Inc., 770 F.2d 1251 , 1255 -56 (4th Cir. 1985 ; Craft v. Metromedia, Inc., 766 F.2d 1205 , 1217 (8th Cir. 1985 .
48 See, e.g., EEOC v. Federal Reserve Bank, 698 F.2d 633, 672 (4th Cir. 1983 51 There the court upheld a finding that the employer had violated Title VII both by discriminating against seven black employees and by retaliating against them for having filed discrimination charges.
One of these employees alleged constructive discharge. On eight occasions he had been passed over for supervisory and sales positions, which were given to less qualified and junior white employees. After the employee filed a discrimination charge, he was given a supervisory position but denied equal status with white supervisors. Thereafter he was "systematically harassed," his shift was changed twice to accommodate white supervisors, and his authority was undercut by the general foreman, who granted leave to employees supervised by the plaintiff without advising him in advance. 52 Despite the plaintiff's complaints to the employer, the degrading treatment continued. These events led the court to conclude that "the company knew [he] was denied equal status as a supervisor and was subjected to harassment but failed to correct these practices." 53 The employer argued that the plaintiff had failed to show that it had "acted with the intent to force the employee to resign."' In response, the court acknowledged that evidence of the employer's intent was required, but found circumstantial proof sufficient. "The fact that higher officials knew of [the plaintiff's] untenable position and took no action to correct it supports the district court's finding that the employment conditions were 'imposed by the company.' This finding satisfies the requirement of deliberateness. Thus the existence of intolerable conditions can be the critical element in both of the principal tests for constructive discharge. In many cases, this overlap minimizes the practical differences between the tests. . 1981) . When the plaintiff there informed her supervisor that she was pregnant, she was promised maternity leave when she needed it. However, when the plaintiff arrived at work one day several months later, she found a replacement sitting at 
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Constructive Discharge 2. Differences Between the Tests. Although the specific intent and reasonable person tests may overlap substantially, they are not identical. In many cases employees may be subjected to intolerable conditions even though the employer does not intend to force the employee to resign. In such cases, a court applying a specific intent test would not find a constructive discharge.
In Craft v. Metromedia, Inc., 5 7 for example, a television newsperson claimed that her employer had discriminated against her by demoting her from anchorperson to reporter, and by applying unusually strict standards to her personal appearance. The Eighth Circuit upheld the trial court's finding that those actions had not violated Title VII and did not create intolerable working conditions. But the court also observed that even if those actions had made the plaintiff's working conditions intolerable, she would nevertheless fail in her constructive discharge claim. The reason was that the trial court had also found that the employer had not intended to force the plaintiff to quit, but rather, had wanted her to remain at work. 8 The specific intent and reasonable person tests compel different results in such a case.
In Clark v. Marsh, 5 9 the plaintiff sought various promotions and lateral transfers through the Army's Career Program for Civil her desk. She was then ordered by her supervisor to clear out her desk because she was going to work in a warehouse with two men who performed heavy manual labor. When the plaintiff responded that she could not perform such work without endangering her own health and that of her unborn child, the supervisor merely "snickered" and indicated that he did not care. Id. at 371. As a result, the plaintiff resigned.
Applying a reasonable person test, the Fifth Circuit upheld a finding that the circumstances were sufficiently aggravated to amount to a constructive discharge. Id. at 372. However, it is likely that a court applying a subjective intent test would have reached the same result. Given the nature of the choice put to the plaintiff-resign, or run a risk of harming her baby-it would seem almost impossible for the employer to rebut the inference that it intended to force the plaintiff to quit.
A similar but somewhat more difficult case is Williams v. Caterpillar Tractor Co., 770 F.2d 47 (6th Cir. 1985) , in which the Sixth Circuit upheld a finding that the plaintiff had been constructively discharged because of her age in violation of the ADEA. The plaintiff had been employed as a "benefits clerk," and resigned at the age of 52 after she was demoted to a mail clerk. In that job, she would have been required to ride a three-wheeled cycle to deliver packages or boxes which sometimes weighed between fifty to eighty pounds. Id. at 49-50. Although the Sixth Circuit appeared to apply a reasonable person test, a court applying a subjective intent test could infer from the nature of the demotion that the employer intended to force the employee to resign. Personnel Administration. Although she had an "outstanding" employment record, she received only one permanent promotion in over a decade. She had made numerous informal efforts to have her situation corrected and finally filed a formal administrative complaint, but to no avail. She resigned after she was denied a permanent promotion to the position of director of her office. She had filled that position on an acting basis-and had received performance ratings of "outstanding" and "satisfactory," but the job was given to a younger woman with no supervisory experience." e Applying a reasonable person test, the D.C. Circuit found that these circumstances were "aggravating factors" indicating constructive discharge. 1 A court applying a specific intent test would have reached a contrary result. The employer in Clark had introduced evidence-which the appellate court dismissed as "irrelevant" under a reasonable person test-that the plaintiff had in fact been "encouraged" not to resign. 2 Furthermore, the employer's actions reflected no consistent scheme: the promotional decisions were spread out over a period of many years and made by a panel whose composition probably changed during that time. 3 A court would thus have difficulty concluding that the employer intended the plaintiff to resign.
II. CHOOSING THE APPROPRIATE TEST
No court has adequately justified its choice of either a reasonable person or a specific intent test. Courts which adopt the specific intent test seem to do so primarily out of deference to the NLRA cases. 4 To the extent that a justification has been offered for adopting the reasonable person test, it is generally thiat the test faithfully implements the policies of the statutes as well as other policy objectives. 6 5 That defense at least seems to identify the 1980) . In comparing the reasonable person test to the specific intent test, the court said only that the latter is "inconsistent. . . with the realities of modern employment." Id. at 65. The court's discussion of the policies served by the reasonable person test came in the context of the plaintiff's claim that the mere fact that she had been subject to salary discrimination constituted a constructive discharge. Id. at 65-66; see supra note 21 and accompanying text.
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proper inquiry: as with any issue arising under a statute, the starting point for analysis should be the text and history of the statute. This part of the comment undertakes that analysis, and concludes that the reasonable person test best serves the purposes of Title VII and the ADEA.
A. Title VII Because the issue of whether a constructive discharge has occurred arises only after a court has found that the actions alleged to have caused the resignation violated Title VII, the relevant provision to be examined is section 706(g), which governs the use of remedies in Title VII litigation. This section provides that once a violation of Title VII has been established, "the court may . . . order such affirmative action as may be appropriate, which may include. . . reinstatement or hiring of employees, with or without back pay . . . or any other equitable relief as the court deems appropriate." 8 6 Supreme Court cases that have considered the use of the backpay remedy have set out arguments which, by implication, favor adoption of the reasonable person test. In the leading case, Albemarle Paper Co. v. Moody, the Court considered whether black employees locked into low-paying jobs by a discriminatory seniority system were presumptively entitled to backpay 8 The Court began its analysis by conceding that, under the plain language of section 706(g), backpay was an equitable remedy that could be granted or withheld at the discretion of the court. 6 However, in exercising that discretion, courts were to be guided by two overarching purposes of Title VII: the "prophylactic" objective of eradicating discrimination in employment, and the compensatory objective of "mak[ing] persons whole for injuries suffered on account of unlawful employment discrimination.
7 0 The Court concluded that "given a finding of unlawful discrimination, backpay should be denied only for reasons which, if applied generally, would not frustrate [those] central statutory purposes. stood Title VII to prevent more than merely intentional violations; the backpay remedy "'provide[s] the spur or catalyst which causes employers . . to self-examine and to self-evaluate their employment practices and to endeavor to eliminate, so far as possible, the last vestiges'" of discrimination. 72 A specific intent test contravenes Congress's purpose by shielding employers from backpay liability despite working conditions that are intolerably discriminatory in violation of Title VII.
3
The reasonable person test is also the only approach that adequately fulfills Congress's compensatory purpose. According to Albemarle, Title VII contemplates that victims of discrimination will be "made whole" by being compensated to the full extent of their injury. 7 4 This suggests that the inquiry most relevant to constructive discharge should be the effect of the discriminatory conditions on the employee regardless of the extent to which that effect was intended. Only then will victims be made whole for intolerable and illegal working conditions. Moreover, the Court made it clear that the desirability of prevention and compensation are unrelated to the employer's intent. The Court rejected the argument that backpay should be awarded only when the employer violated Title VII in "bad faith":
[I]f backpay were awardable only upon a showing of bad faith, the remedy would become a punishment for moral turpitude, rather than a compensation for workers' injuries. This would read the "make whole" purpose right out of Title VII, for a worker's injury is no less real simply because his employer did not inflict it in "bad faith." Title VII is not concerned with the employer's "good intent or absence of discriminatory intent" for "Congress directed the thrust of the Act to the consequences of employment practices, not simply the motivation. 1 7 5 This reasoning seems equally persuasive in the context of constructive discharge. To paraphrase the Court, the injury suffered 7 Id. at 417-18 (quoting United States v. N.L. Indus., Inc., 479 F.2d 354, 379 (8th Cir.
1973)).
73 Cf. 422 U.S. at 417 ("If employers faced only the prospect of an injunctive order, they would have little incentive to shun practices of dubious legality.").
7" Id. at 418 ("'The general rule is, that when a wrong has been done, and the law gives a remedy, the compensation shall be equal to the injury. by an employee who is subjected to intolerable discrimination "is no less real" because the employer did not impose those conditions with the purpose of forcing the employee to resign. Although the Court in Albemarle suggested that the absence of bad faith may "[open] the door to equity" for the employer,7
6 an employer that is responsible for intolerable discrimination would seem to have a weak claim on the Chancellor's conscience.
The reasonable person test is also consistent with the mitigation-of-damages provision in section 706(g) of Title VII. This provision reduces any backpay remedy by the amount of "[i]nterim earnings or amounts earnable with reasonable diligence. '77 The Supreme Court has applied this section to disallow backpay where, for example, the employer has offered to reinstate an employee discharged in violation of Title VII. 8 In reaching this holding, the Court compared the new job offered to the employee to the position held prior to the discharge. Since the new job was "substantially equivalent" to the employee's former position, the employee was entitled to no backpay after the offer was made.
9
The circumstances surrounding mitigation of damages after discharge are analogous to the circumstances surrounding the employee's decision to resign in a case of constructive discharge. In both instances the question is whether the employee is entitled to backpay in spite of the employer's willingness to continue the employment relationship. Under the statute, the relevant standard in the mitigation case is one of reasonableness on the part of the employee. Likewise, when the issue is backpay for constructive discharge, the proper focus should be the reasonableness of the employee's decision to resign. The reasonable person test, which requires working conditions to be intolerable before the employee may resign, ensures that this decision is a reasonable one.
Despite these arguments in favor of a reasonable person approach, there are at least two possible arguments for adopting a specific intent test. The first argument underlies most decisions adopting an intent approach and finds support in Albemarle's language: since the backpay provision of Title VII was "expressly modeled" on the NLRA, 80 perhaps it was intended to adopt the intent-based approach commonly used in the NLRA constructive discharge cases as the standard for constructive discharge cases under Title VII.1
This conclusion has several problems. At a basic level, it exaggerates the importance of the NLRA to the interpretation of Title VII. The Court's "expressly modeled" assertion was based on the following statement in the legislative history:
The relief [available in Title VII suits] would be an injunction against future acts or practices of discrimination, but the court could order appropriate affirmative relief, such as hiring or reinstatement of employees and the payment of back pay. This relief is similar to that available under the National Labor Relations Act ....
Given the vagueness of this reference to the NLRA, it is not surprising that the Supreme Court has stated subsequently that " [t] he principles developed under the NLRA generally guide, but do not bind, courts in tailoring remedies under Title VII. ' 3 Furthermore, in Albemarle the Court's actual conclusion was that "[w]e may assume that Congress was aware that the Board, since its inception, has awarded backpay as a matter of course."" While it may be plausible to argue that Congress "was aware" of a Board practice with such wide implications, it is far less likely that Congress was aware of the Board's practice with respect to the comparatively narrow question of constructive discharge.
Moreover, it is far from clear that the NLRA cases support a specific intent test. Although the NLRA cases enunciated a test which focused on the employer's intent, this was most likely because the employers in anti-union campaigns invariably had the intent to make working conditions intolerable or to force the resignation of union sympathizers. 8 5 In other words, the courts were not faced with cases like those that sometimes arise under Title VII or the ADEA, in which employers, by their discriminatory acts, create intolerable working conditions without intending to force their employees to resign. If the courts had faced such cases under the NLRA, they might well have elected to ignore the employer's intent and apply the reasonable person test, for the NLRA backpay REc. 6549 (1964) ).
"' Ford Motor Co., 458 U.S. at 226 n.8.
provision, like those of Title VII and the ADEA, is designed to "make whole" the employee." 6 Thus, the Title VII cases should be considered independent from the NLRA cases. The second argument favoring the specific intent test is found in Title VII itself. Section 706 establishes a procedure designed to give the Equal Employment Opportunity Commission an opportunity to resolve employment discrimination disputes "by informal methods of conference, conciliation, and persuasion. '87 That procedure reflects a strong congressional preference for the voluntary resolution of employment discrimination disputes. 8 It could be argued that a voluntary settlement is more likely to occur if the employee attempts to oppose the unlawful employment practice while remaining on the job, rather than poisoning the situation further by resigning. 8 9 This view is buttressed by section 704(a), which makes it an unlawful employment practice for an employer to retaliate against an employee because the employee has "opposed any practice made an unlawful employment practice by this subchapter, or because he has made a charge [against the employer]." 90 However, the reasonable person test is flexible enough to accommodate the objective of private reconciliation. One of the factors which is commonly considered in applying the test is whether the employee gave the employer an opportunity to correct the alleged wrong before the employee quit. 9 1 In some cases it might be considered essential that the employee give the employer that opportunity; in others, it might be clear that such an effort would be futile. As long as those factors are given careful consideration by the trier of fact, the reasonable person test is fully consistent with the policies behind sections 704(a) and 706.
B. The ADEA Similar arguments can be advanced for adopting a reasonable person test under the ADEA. In drafting the ADEA, Congress drew heavily upon Title VII. The ADEA's substantive prohibitions against age discrimination are patterned after those of Title VII, and include a prohibition on retaliation similar to section 704(a) of Title VII. 9 2 In addition, both the ADEA and Title VII contain procedural requirements aimed at facilitating the informal resolution of employment discrimination disputes.1 3 Most important, the dominant policy objectives of the ADEA are parallel to those of Title VII: a prophylactic objective of eliminating particular forms of discrimination, and a compensatory objective of providing make-whole relief to the victims of such discrimination. 9 4 Indeed, for the purposes of this comment, the only relevant difference between the two statutes centers on section 7(b) of the ADEA, 9 5 which governs the use of remedies. In drafting section 7(b), Congress drew not upon Title VII, but upon the Fair Labor Standards Act (FLSA). 98 Under section 7(b), a violation of the ADEA is "deemed" to be a violation of the FLSA, and "[a]mounts owing to a person as a result of a violation ... shall be deemed to be unpaid minimum wages or unpaid overtime compensation for purposes of [the FLSA]. ' ' 7 Although Congress made some modifications, on the whole the ADEA's remedial provisions "essentially follow those of the [FLSA] ." 98 This remedial scheme of the ADEA differs in two ways from that of Title VII, with both differences favoring the adoption of a reasonable person test. First, "the ADEA incorporates the FLSA provision that employers 'shall be liable' for [backpay] , while under Title VII, the availability of backpay is a matter of equitable discretion." ' Although a court's discretion to deny backpay under Title VII is quite limited, 1 0 0 the difference between the two statutes implies that Congress was somewhat more solicitous of plaintiffs in ADEA cases. 101 Second, the ADEA does not contain any provision analogous to Title VII's requirement that "[i]nterim earnings or amounts earnable with reasonable diligence" be deducted from the plaintiff's backpay award.
10 2 To the extent that this omission means anything at all, it again suggests that Congress was even more generous toward plaintiffs under the ADEA than it was under Title VII. 10 3
In sum, the argument for adopting a reasonable person test is, 219, 231 (1982) .
1O This absence of an express duty to mitigate damages has several possible explanations. Congress may have simply failed to consider the issue. Cf. Note, supra note 96, at 1118 ("The more reasonable conclusion is that Congress simply did not consider the problem."). If so, the issue of mitigation would presumably be resolved by referring to the twin purposes of the ADEA, as well as more general policy and equitable considerations. Cf. Rodriguez, 569 F.2d at 1243 (considering the question of offsets in light of the ADEA's "makewhole relief objective"). That inquiry would seem to lead to the conclusion that the duty should be similar to that required under Title VII. See Coates v. National Cash Register Co., 433 F. Supp. 655, 662 (W.D. Va. 1977) (although the ADEA does not expressly require mitigation, "there seems to be no reason" for applying a different duty under the ADEA than under Title VII).
Alternatively, Congress may have assumed that common law principles of mitigation would apply. Cf. Note, supra note 96, at 1118. Although the FLSA did not expressly address the issues of mitigation and setoff, some courts had required setoffs in FLSA cases, apparently drawing on common law principles. See, e.g., Mitchell v. Dyess, 180 F. Supp. 852, 854 (S.D. Ala. 1960). Congress may have assumed that courts would similarly apply common law principles under the ADEA. If so, the plaintiff's duty to mitigate under the ADEA would again be similar if not identical to that under Title VII.
Finally, Congress may have intended to reduce or eliminate the duty to mitigate. Cf. Note, supra note 96, at 1118 ("Because the ADEA does not explicitly provide for set-offs, plaintiffs can argue that Congress did not intend to limit awards to net loss."). This view derives implicit support from repeated expressions of congressional concern about the difficulties faced by older workers in finding new work after they have lost their jobs. See, e.g if anything, stronger under the ADEA than under Title VII. The landscape of the debate is essentially the same under the two statutes, with the exception of the remedial schemes. To the extent that any real differences exist between those schemes, they suggest that Congress was more solicitous of plaintiffs in ADEA cases. If so, then the reasonable person test, which does not place the additional and unnecessary burden on the employee of having to prove an employer's specific intent, is even more consistent with the purposes of the ADEA than it is with Title VII.
CONCLUSION
Difficult remedial issues arise when employees resign from their jobs after being subjected to conditions that violate Title VII or the ADEA. All courts agree that such employees cannot recover backpay for the period after they quit unless a reasonable person would have found those conditions to be intolerable. However, some courts also require a showing that the employer imposed those conditions with specific intent to force the plaintiff to resign.
In drafting Title VII and the ADEA, Congress manifested two overarching purposes: the prophylactic objective of eliminating discrimination from the workplace, and the compensatory objective of providing make-whole relief to victims of discrimination. The reasonable person test serves both of those objectives better than does the specific intent test. Furthermore, the reasonable person test is wholly consistent with subsidiary congressional purposes, such as fostering the informal resolution of employment disputes.
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